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SCHEME CONDITIONS - ROLLING STOCK ENGINEERING 
AND SPECIALIST SERVICES SCHEME (RSESS) 

1 DEFINITIONS and INTERPRETATIONS  

  
Agency includes NSW Government sector agencies including departments, statutory 
authorities, statutory corporations and government business enterprises.  

Applicant means a person who has submitted an Application for admission to the Scheme.  

Application means an online application submitted for admission to the Scheme in the form 
prescribed in Schedule 1.  

Assessment Body means the entities appointed by Sydney Trains to determine the eligibility of 
Service Providers to be admitted to the Scheme.  

Confidential Information means any information and all other knowledge at any time disclosed 
(whether in writing or orally) to the Service Provider by the Agency, or acquired by the Service 
Provider in performing the Services which:      

a)  is by its nature confidential;   

b) is designated, or marked, or stipulated as confidential;   

c) the Service Provider knows or reasonably should know is confidential; and includes but 
is in no way limited to:  

(i) the Contract Material;  
(ii) the Agency’s Material;  
(iii) any material which relates to the affairs of a third party;   

 

but does not include information which:  

a) must be disclosed to perform the Services;   

b) is or becomes public knowledge other than by breach of this Agreement;   

c) is in the lawful possession of the Service Provider without restriction in relation to 
disclosure before the date of receipt of the information from the Agency or a third party; 
or   

d) is required to be disclosed pursuant to law or any legal process.   

 

 DFSI means the NSW Department of Finance, Services and Innovation, unless otherwise 
specified.  

Performance Report means a report submitted in accordance with clause 15.  

Service Provider means an organisation who has applied for, and been granted admission to, 
the Scheme by the Assessment Body.   

Scheme means the Prequalification Scheme: Rolling Stock Engineering and Specialist Services 
administered by the Department of Finance, Services and Innovation, NSW Procurement.   

 

 



2 SCHEME USAGE  

  

2.1 The following organisations are entitled to use the Scheme:  

a)  NSW Government Agencies and state owned corporations  

b) Local or federal government entities; and  

c) Not for profit organisations, as approved by DFSI in its absolute discretion.  

  

3 CONFIDENTIALITY  

  

3.1 Confidential information submitted with an Application will be treated as 
confidential by NSW Government agencies unless otherwise required by law.  

  

3.2 Information submitted with an Application may be subject to investigation, 
reference checking, searches, interview, enquiries, and confirmation and 
Applicants and Services Providers are deemed to have authorised any such 
action.  

 

4 PROCUREMENT POLICY FRAMEWORK, CODES AND STANDARDS  

   

4.1 Service Providers must adhere to the NSW Government Goods and Services 
Procurement Policy Framework for NSW Government Agencies (‘Procurement 
Policy’) at all times.  

   

4.2 Any breach of the NSW Government Goods and Services Procurement Policy 
Framework for NSW Government Agencies (‘Procurement Policy’) may result in 
the termination of an engagement and/or removal from the Scheme. 

 

4.3 Applicant and Service Providers must (and must ensure that each of their 
Personnel) inform themselves of, and comply with: 

a) all of the Principal’s and Transport for NSW's policies, codes and standards 
when engaged by Transport for NSW, copies of which are available at: 
www.transport.nsw.gov.au/sydneytrains (Codes of Conduct); and  

b) the New South Wales Government Code of Practice for Procurement, a 
copy of which is available at www.procurepoint.nsw.gov.au (Code of Practice).  

The Principal may apply commercial sanctions against any Applicant or Service 
Provider that breaches the Codes of Conduct or Code of Practice, in addition to 
any contractual or legal rights it may have. 

The Principal may refer any breach of the Codes of Conduct or Code of Practice 
by any Applicant to the NSW Procurement Board, which could result in 
government wide sanctions being imposed against the Applicant or Service 
Provider. 

http://www.transport.nsw.gov.au/sydneytrains
http://www.procurepoint.nsw.gov.au/


The Principal requires the highest standards of ethical behaviour and fair dealing 
from Applicants and those with whom it contracts.  Applicants may discuss 
confidentially any issues relating to unethical or corrupt conduct relating to an 
engagement with Transport for NSW with the Transports Corruption Prevention 
Unit (telephone 1800 629 826).  

Applicants and Service Providers must not engage in collusive behaviour, anti-
competitive conduct or any similar conduct with another Applicant or Service 
Provider or any other person in relation to the procurement process, including that 
Applicants and Service Providers must not: 

a) enter into any contract, arrangement or understanding for the purpose of, or 
one of the purposes being that, in the event that the Applicant or Service 
Provider is the preferred Applicant or Service Provider, they will pay or 
provide to any unsuccessful Applicant or Service Provider or any other 
person money or any benefits or fulfil any undertaking which is a 
consequence of any collusive circumstance in relation to a Tender or any 
contract resulting from the Tender; 

b) have any knowledge of the rates or prices of any other Applicant or Service 
Provider prior to submitting its Tender, nor disclose to any competing 
Applicant or Service Provider the rates or prices in its Tender; or 

c) deliberately set the rates and prices in their Tender in order to enhance the 
price of any other Applicant or Service Providers Tender.  

Applicants must disclose any personal relationships or associations between the 
Principal and its staff and any office holder or senior manager of the Applicant in its 
Tender. 

Applicants should note that a person:  

a) adversely named by the Independent Commission Against Corruption (ICAC); 

b) under investigation by the ICAC; or 

c) whose behaviour or actions (regardless of whether or not such is in relation to 
this RFT), in the Principal's opinion, might reflect badly on the Principal, 
Transport for NSW or the State of New South Wales, 

is prohibited from performing any work for the Principal in any capacity including 
directly as an employee, contractor or subcontractor or as an employee of a 
contractor or subcontractor.  

 

5 APPLICATIONS FOR PREQUALIFICATION   

  

5.1 Applications must be complete and in the form prescribed in Schedule 1.   

  

5.2 Applications must be delivered in accordance with the delivery instructions set out 
in the form prescribed in Schedule 1.  

  



5.3 Only those Applications which fully satisfy all requirements set out in these 
Scheme Conditions and the online Service Provider application form available via 
Schedule 1 will be considered by the Assessment Body.  

  

5.4 Applicants agree that, if prequalified under the Scheme, the terms and conditions 
of any engagement made under the Scheme will be those of the Standard Form of 
Agreement – Terms and Conditions attached to these Scheme Conditions and 

a) For engagements up to $250K agrees that it is not necessary to sign the 
Standard Form of Agreement – Terms and Conditions for each or any 
engagement; instead, parties will complete a form of Agreement Details in 
respect of each engagement.  

 

5.5 The details of scope of work, fees and other requirements for the engagement will 
be set out within Standard Form of Agreement - Agreement Details between the 
parties. Where the parties want to sign a document, the parties may sign the 
Agreement Details.  
 

5.6 The Applicant or Service Provider acknowledges that, in order to conduct business 
with Transport for NSW, the Applicant or Service Provider will need to be 
registered on Ariba. The Applicant is responsible for all costs it incurs arising out of 
registration on Ariba and the Applicant is not entitled to make, and the Principal will 
not be liable upon, any claim in respect of such costs. 

  

6 HOURLY RATES  

  

6.1 The range of rates specified in an Application shall remain firm for an initial 24 
month period. At that time, an application may be made by a Service Provider to 
update the hourly rates specified in an Application.  

  

6.2 The rates shall include all costs of the Applicant excluding subsistence and travel 
costs outside the Sydney Metropolitan Area and/or from Interstate and including 
employee related costs, data processing, the provision of personal computers, any 
other tools or equipment required in the provision of Services, and travel costs 
within the Sydney metropolitan area (except if the Service Provider is from 
Interstate).  

  

6.3 Subsistence and travel expenses outside the Sydney metropolitan area and/or 
where the Service Provider is from Interstate are to be charged at actual cost, or at 
the rates specified under the Crown Employees (Public Service Conditions of 
Employment) Reviewed Award 2006, whichever is the lesser.  

  

6.4 The hourly rates specified in an Application will be taken into account by the 
Assessment Body in selecting applicants for admission into the Scheme. Agencies 
may take the hourly rates specified in an Application into account when selecting a 
Service Provider for work.    

  



6.5 The fees to be charged for each individual engagement for which the Service 
Provider is selected shall be agreed between the Service Provider and the Agency. 
The Agency may negotiate rates with the Service Provider.  

  

7 PREQUALIFICATION PROCESS   

  

7.1 Applications may be made at any time during the life of the Scheme.  

  

7.2 Applications include new applications, or applications by existing Scheme 
members for additional capabilities and/or the removal of limitations. Applications 
will be assessed periodically at the discretion of the Assessment Body.   

  

7.3 The Assessment Body will only assess applications submitted in the form 
described at Schedule 1 and in accordance with these Scheme Conditions.   

  

7.4 The Assessment Body will assess an application and advise the applicant of the 
outcome. The Assessment Body may investigate an application as per Clause 3.2.   

   

8 EVALUATION CRITERIA  

  

8.1 Applications will be assessed according to the following evaluation criteria:   
a) demonstrated capability and experience in the capabilities applied for  

b) relevant licenses for the capabilities applied for (if applicable) 

c) demonstrated capability, including quality management and commercial rates 
and prices, insurances and other resources  

d) financial capacity 

e) compliance to probity and ethics requirements. 

 

9 NOTIFICATION OF OUTCOME  

  

9.1 The Assessment Body may accept, accept with limitations or reject an application. 
Applicants will be notified via email by Sydney Trains.   

 

10 REQUEST FOR REVIEW OF THE DECISION  

  



10.1 Should an Applicant believe there are substantive grounds for Sydney Trains to 
reconsider their decision not to admit the Applicant to the Scheme; the Applicant 
may request a review of the decision via a formal email (with a valid email 
signature) describing the challenge to the decision can be sent to 
tenderinfo@transport.nsw.gov.au.  

  

11 SPECIAL REQUIREMENTS  

  

11.1 Membership of the panel to be formed under the Scheme is subject to the 
following conditions:  

a) For each individual engagement for which the Service Provider is selected, the 
Service Provider shall, subject to Clause 5.4, enter into an agreement 
comprised of the Standard Form of Agreement – Terms and Conditions. The 
parties will complete the Agreement Details for each individual engagement, 
including fees to be charged for each individual engagement.   

b)  The Service Provider may be required to meet with Sydney Trains at no charge 
on a few occasions each year, to discuss relevant matters.  

 

12 SERVICE PROVIDER REPORTING OBLIGATIONS  

  

12.1 Service Providers must immediately notify Sydney Trains of any significant change 
in their financial capacity, capability, ownership status or contact details by sending 
formal email to TSS.Bidder@transport.nsw.gov.au. Email notifications must 
contain a valid email signature and describe the changes and any associated 
issues.  

 

12.2 Service Providers must ensure that all relevant insurances are maintained. Service 
providers should update their on-line application with the new dates at each 
renewal period.  

   

12.3 Service Providers specified by Sydney Trains will be required to submit a Report of 
Engagements to Sydney Trains and Agency every six months.  

a) The Report of Engagements will contain engagements undertaken during the 
six months ending 30th June and the six months ending 31st December each 
year. The Report of Engagements must be submitted within six weeks of the 
end of each reporting period.  

b) Data must be provided within the Service Providers data collection template, 
available via the ProcurePoint website:   

https://www.procurepoint.nsw.gov.au/ 

  

12.4 Information contained within the Report of Engagements may be shared between 
NSW Government entities.  

  

mailto:tenderinfo@transport.nsw.gov.au
mailto:TSS.Bidder@transport.nsw.gov.au
https://www.procurepoint.nsw.gov.au/


12.5 Service providers agree to produce any additional reports or provide additional 
information requested by Sydney Trains related to an engagement undertaken 
under the Scheme, as required.  

 

12.6 Additional Performance Reporting requirements may be implemented by the 
Agency as specified in the Standard Form of Agreement – Terms and Conditions. 

 

12.7 Vendor Management System 
12.7.1 Agencies may implement a Vendor Management System (VMS) in relation to the 

engagement of Service Providers. It is anticipated that the VMS selected will be 
accessed via the internet by both Agency and the Service Provider. All Service 
Providers on this Scheme agree to work with the VMS at no additional cost to the 
Customer. All service providers agree to accept recipient created tax invoices 
(RCTI) 

 

12.8 Managed Service Provider  
12.8.1 Agencies may propose to implement a panel of Managed Service Providers (MSP) 

arrangement. All service providers agree to work with the MSP where requested 
by the Agency at no additional cost to the Agency.  

12.8.2 If the service provider is successfully engaged as a MSP by an Agency, the 
service provider must agree to transition any and all engagements from that 
agency prior to commencing as the MSP for that agency. 

 

13 AGENCY PERFORMANCE MONITORING OBLIGATIONS  

  

13.1 Monitoring performance and ensuring compliance with the Scheme is the 
responsibility of the Agency.  

   

13.2 An Agency must submit a Performance Report in the form prescribed by Schedule 
2 – Performance Report template to Sydney Trains where:  

a)  the performance of, and the services provided by, the Service Provider are 
considered by the Agency to be unsatisfactory; or  

b) where the total value of the relevant engagement is more than $250,000 
(including GST). This includes any role on engagements that as a total is more 
than $250,000.  

  

13.3 A Performance Report is to be submitted:  

a)  at the completion or termination of the relevant engagement; or  

b) when a critical aspect of performance is unsatisfactory.  

 

14 PERFORMANCE REPORTING BEHAVIOUR  

  



14.1 Service Provider performance monitoring and reporting shall be conducted in 
accordance with the following principles:  

a) the mutual objective of contracting parties to achieve continuous performance 
improvement;  

b) the utilisation of performance reporting as a tool to facilitate the identification 
and resolution of project issues;  

c) open, proactive and objective performance monitoring and periodic formal 
reporting by the representatives of both parties to an engagement;  

d) performance reporting becoming the responsibility of both parties;  

e) performance being on the agenda at regular formal contract meetings;  

f) performance issues being promptly addressed by the parties concerned;  

g) performance issues being discussed openly with the Service Provider to ensure 
that concerns (such as dissatisfaction with performance) do not come as a 
surprise when subsequently documented in the relevant Performance Report;  

h) objective statements or documents consistent with and supporting the 
performance rating should be used to provide the basis for the ratings recorded 
in a performance report; and  

i) the assessment of the performance of the Service Provider should take account 
of individual behaviour when necessary to highlight performance problems for 
resolution; and  

j) a proactive approach to initiating and encouraging communication by either 
party to discuss performance and performance reporting matters, including 
making arrangements for formal performance reporting consultation meetings.  

  

15  PERFORMANCE REPORTING PROCESS  

  

15.1 The Agency will be responsible for the submission of Performance Reports.   

  

15.2 When a Performance Report is prepared, the Agency shall:  

a) provide a copy of the Performance Report to the Service Provider; and  

b) forward the original to TSS.Bidder@transport.nsw.gov.au  

   

15.3 If the Service Provider disagrees with the Performance Report, the Agency and the 
Service Provider must attempt to resolve the disagreement in the first instance. 
Following an unsuccessful attempt to resolve a disagreement, the Service Provider 
may refer the Performance Report, with written reasons for the disagreement, to 
the contact officer Sydney Trains.  

  
Transport for NSW 

Prequalification Scheme: Rolling Stock Engineering and Specialist 
Services   

Sydney Trains 

GFW 36-48 George St  

Burwood NSW 2134 

mailto:TSS.Bidder@transport.nsw.gov.au


Alternatively, send a formal email to TSS.Bidder@transport.nsw.gov.au. This 
must contain a valid email signature with written reasons for the disagreement.  

   

15.4 The contact officer Sydney Trains will:  

a)  arrange a meeting between Service Provider and the Agency to discuss and 
consider the Performance Report and reasons;  

b) determine the disagreement in consultation with Sydney Trains;  

c) if necessary, amend the Performance Report;   

d) notify the Service Provider of its decision; and  

e) where the Performance Report is amended, enter the amended Performance 
Report information into Sydney Trains databases.  

   

16  PERFORMANCE MANAGEMENT  

  

16.1 Monitoring and ensuring compliance in respect of each engagement under the 
Scheme is the responsibility of the agency and agency head.  

  

16.2 Sydney Trains will manage the performance of Service Providers by:  

a) applying sanctions, such as temporary suspension from the Scheme, where 
performance is deemed unsatisfactory;  

b) revoking a Service Provider’s admission to the Scheme, following due 
consideration of the circumstances, where performance is determined to be 
unsatisfactory; and  

c) providing the opportunity for a Service Provider to request a review of the 
decisions referred in Clauses 16.2a and 16.2b above.  

  

17  UPGRADING OF PREQUALIFICATION  

  

17.1 Sydney Trains may upgrade a Service Provider’s status under the Scheme to include 
additional work capabilities where:  

a) the Service Provider has submitted an application in the form described at 
Schedule 1 for such an upgrade, including documentation and other material in 
support of its request.  

  

18  DOWNGRADING OF PREQUALIFICATION  

  

18.1 Sydney Trains may downgrade a Service Provider’s status under the Scheme if 
Sydney Trains considers that a Service Provider has:   

a) not complied with the Scheme Conditions; or  

b) demonstrated unsatisfactory tendering performance, for example, by declining 
tendering opportunities without providing valid reasons, accepting a tendering 

mailto:TSS.Bidder@transport.nsw.gov.au


opportunity but not lodging a tender, lodging late tenders or lodging 
uncompetitive tenders; or  

c) experienced an adverse change in capacity; or   

d) experienced an adverse change in business status.  

  

18.2 Before the status of a Service Provider is downgraded under clause 18.1, Sydney 
Trains will advise the Service Provider of the matters prompting the downgrade 
and will give the Service Provider the opportunity to provide reasons as to why the 
downgrade should not occur.  

  

19  TEMPORARY SUSPENSION  

  

19.1 Sydney Trains may suspend a Service Provider from the Scheme for up to three 
(3) months if Sydney Trains considers that the Service Provider has:   

a) not complied with the Scheme Conditions; or 

b) demonstrated unsatisfactory performance.   

 

19.2 Sydney Trains will advise the Service Provider of the reasons for the suspension 
and of any actions by the Service Provider required to lift the suspension. A 
Service Provider that has been suspended from the Scheme must inform Sydney 
Trains if and when the actions required to lift the suspension have been 
undertaken.   

  

19.3 Sydney Trains will regularly review the status of Service Providers who have been 
suspended under Clause 18. If the action taken by the Service Provider is 
considered by Sydney Trains to be insufficient, the suspension period may be 
extended and the Service Provider will be notified accordingly. Sydney Trains may 
revoke the suspension if it is satisfied that the Service Provider has taken 
appropriate action to address the reasons for the suspension.   

  

20  REMOVAL FROM THE SCHEME  

  

20.1 Sydney Trains may revoke a Service Provider’s admission to the Scheme if 
Sydney Trains considers that a Service Provider has:  

a) breached the Scheme Conditions; or  

b) failed to meet applicable financial requirements; or  

c) been the subject of substantiated reports of unsatisfactory performance for 
other NSW Government agencies; or  

d) been determined by the Assessment Body as not suitable for future work;   

e) provided unsatisfactory tendering performance with tenders under the Scheme; 
or  

f) experienced an adverse change in capacity or capability; or  

g) experienced an adverse change in business status; or  



h) failed to promptly and adequately address the reasons for a temporary 
suspension from the Scheme under clause 19; or  

i) been convicted of a breach of its obligations under work health and safety 
legislation or environmental protection legislation; or  

j) otherwise failed to meet the standards required of the Scheme in terms of its 
project outcomes, business management systems, client satisfaction and 
ethical business practices.   

20.2 Before a Service Provider’s admission to the Scheme is revoked under clause 
20.1, Sydney Trains will advise the Service Provider of the matters prompting the 
proposed action and will give the Service Provider the opportunity to provide 
reasons as to why the revocation should not occur.   

 

21  REQUEST FOR REVIEW OF SYDNEY TRAINS DECISION  

21.1 Where a Service Provider considers that there are substantive grounds for Sydney 
Trains to reconsider its decisions under clauses 18, 19 and 20, the Service 
Provider may request a review of the decision by writing, providing full details of 
the reasons for the request for review to:  

Sydney Trains 

Strategic Procurement – Category Manager Rolling Stock  

Prequalification Scheme: Rolling Stock Engineering and Specialist 
Services   

GFW 36-48 George St  

Burwood NSW 2134 

21.2 Sydney Trains will inform the Service Provider of the outcome of the review.  

 

22  PUBLICITY  

 

22.1 Service Providers must not advertise, promote or publicise in any form their 
admission to the Scheme without the written consent of Sydney Trains.   

 

23  APPLICANT’S ACKNOWLEDGMENT  

 

23.1 In applying for membership, the Applicant agrees that it accepts the Scheme 
Conditions.  

 

24 DISCLAIMER  

  

24.1 Sydney Trains and the Assessment Body reserve the absolute discretion to:  

a) accept an Application with or without limitations and/or conditions;  

b) reject an Application;  

c) suspend a Service Provider’s admission to the Scheme; and  



d) revoke a Service Provider’s admission to the Scheme.   

  

24.2 Sydney Trains will not be held liable for any costs or damages incurred by the 
Service Provider in the exercise of such discretion.  

 

25  PREQUALIFICATION NO GUARANTEE OF WORK  

  

25.1 The receipt of prequalification by a Service Provider does not guarantee:  

a) continuity of the prequalification during the duration of the Scheme;  

b) receipt of opportunities to tender; or  

c) that engagements or work of any kind or quantity will be offered.  

 

26  REVIEW AND DEVELOPMENT OF THE SCHEME  

  

26.1 The Scheme will be monitored by Sydney Trains to assess whether the objectives 
and intent of the Scheme are being met.  Modifications may be made at Sydney 
Trains discretion during the life of the Scheme.  

   



STANDARD FORM OF AGREEMENT - Terms and Conditions 

PREQUALIFICATION SCHEME: ROLLING STOCK ENGINEERING AND 
SPECIALIST SERVICES 

 
The Terms and Conditions will include Rolling Stock Engineering and Specialist Services 
Standing Offer Deed and the relevant contract terms shown below depending on the 
category and capability area. 

1) Rolling Stock Engineering and Specialist Services Standing Offer Deed and  

a) Rolling Stock System Trials and Minor Asset Works   

i) Trial Agreement 

ii) Supply of Goods and Services 

b) Rolling Stock System Design  

i) Professional Services 

c) Specialist Engineering & System Assurance 

i) Professional Services  

d) Engineering - Asset Support Services 

i) Professional Services 

 

1) Standing Offer Deed 

Sydney Trains Template Standing Offer Deed 

a) Trial Agreement  

Sydney Trains Template Trial Contract (Refer Attached        )       

b) Goods and / or Services Contract 

Sydney Trains Template Goods and/or Services Contract  

c) Professional Services 

Sydney Trains Template Professional Services Contract 

d) Generic Appendix  

Sydney Trains Generic Appendix (common to all stand-alone contracts and the 
Standing Offer Deed) 

 

https://www.transport.nsw.gov.au/about-us/who-we-are/sydney-trains/strategic-
procurement/suite-of-tendering-and-contracting 

 

https://www.transport.nsw.gov.au/sites/default/files/media/documents/2017/sydney_trains_template_standing_offer_deed.docx
https://www.transport.nsw.gov.au/sites/default/files/media/documents/2017/sydney_trains_template_goods_and_or_services_contract.docx
https://www.transport.nsw.gov.au/sites/default/files/media/documents/2017/sydney_trains_template_professional_services_contract.docx
https://www.transport.nsw.gov.au/sites/default/files/media/documents/2017/sydney_trains_template_appendix.docx
https://www.transport.nsw.gov.au/about-us/who-we-are/sydney-trains/strategic-procurement/suite-of-tendering-and-contracting
https://www.transport.nsw.gov.au/about-us/who-we-are/sydney-trains/strategic-procurement/suite-of-tendering-and-contracting
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Trial of [insert]

Sydney Trains 

Principal

[insert name]

Contractor





Version: 	1.0

Date: 	November 2016
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[bookmark: _Toc485113952][bookmark: _Toc755018]AMENDMENTS

[Delete this page before issuing the Contract]

Maintenance of this template contract is the responsibility of the General Manager for Strategic Procurement and Legal Counsel, Commercial & Projects and the Strategy and Business Planning Manager, Strategic Procurement Division. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]This template will be updated as necessary and amendments will be effected by replacement of the appropriate sections.  Details of amendments will be recorded in the following table.

		Version
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		Clause
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		Prepared by Clayton Utz solicitors with Sydney Trains Legal.

		 



		1.1

		

		

		

		 










Contents

1.	Definitions & Interpretation	1

1.1	Definitions	1

1.2	Interpretation	3

1.3	Precedence of Documents	4

1.4	Prior work	4

2.	Term	5

3.	Trial of Product	5

3.1	Contractor's obligations during Trial Period	5

3.2	New Contract following Trial Period	6

4.	Project Manager	7

5.	Access to Site	7

5.1	Access to Site	7

5.2	Access requirements	7

6.	Environment	8

7.	Variations	8

7.1	Variation order	8

7.2	Adjustment for Variation	8

8.	Right to Verify	9

8.1	Right to Verify	9

8.2	No relief	9

9.	No Reliance	9

10.	Suspension of the works	10

11.	Payment	10

11.1	Contract Price	10

11.2	GST	10

12.	Removal of Products	11

13.	Design and Documentation	11

13.1	Contractor's design	11

13.2	Principal may review Design Documentation	11

13.3	No obligation to review	11

13.4	Fitness for purpose	12

13.5	IP warranties and representations	12

13.6	Ownership	12

13.7	Pre-existing IPR	12

13.8	Indemnity and infringement	13

13.9	Moral Rights	13

14.	Confidential Information	13

15.	Warranties	14

16.	Contractor’s indemnity	14

17.	Insurance	14

17.1	Contractor insurance obligations	14

17.2	Period of Insurance	15

17.3	Insurers	15

17.4	Insurance obligations	15

17.5	Failure to insure	16

17.6	Notice of potential claim	16

17.7	Cross liability	16

17.8	Liabilities unaffected	16

18.	Limitation of liability	16

19.	Termination	18

20.	Dispute resolution	19

20.1	Procedure	19

20.2	Negotiation	19

20.3	Expert determination	19

20.4	Urgent relief	19

21.	Miscellaneous	20

21.1	Governing law	20

21.2	Jurisdiction	20

21.3	Counterparts	20

21.4	Entire agreement	20

21.5	Amendments	20

21.6	Waiver	20

21.7	Assignment	21

21.8	Consents	21

21.9	Expense	21

21.10	Severance	21

21.11	Indemnities	21

21.12	United Nations Convention not applicable	21

21.13	English language	22

21.14	Taxes	22

21.15	No partnership, joint venture or other fiduciary relationship	22

21.16	Exchange of information between government agencies	22

21.17	Purchase Orders	23

21.18	Proportionate liability	23

21.19	Piggybacking	23

Schedule 1 - Key Details	24

Schedule 2 - Performance Criteria	27

Schedule 3 - Statement of Work	28

Schedule 4 - Schedule of Rates	29

Schedule 5 - Form of New Contract	30





i

L\320097782.4

i

	Trial Contract

Trial Contract

Parties	Principal:

Name:	Sydney Trains ABN 38 284 779 682 

Address: 	Level 20, 477 Pitt Street, Sydney NSW 2000

Contractor:

Name	[Insert name of Contractor] ABN [insert]

Address:	[insert]



Background

The Principal wishes to engage the Contractor to perform the Contractor's Activities for the purposes of the Trial in accordance with this Contract.

The Contractor has agreed to perform the Contractor's Activities in accordance with this Contract.



Operative provisions

[bookmark: _Ref460410829][bookmark: _Toc466365576][bookmark: _Toc191278502][bookmark: _Toc191798904][bookmark: _Toc70928128][bookmark: _Toc83795739][bookmark: _Toc84990862][bookmark: _Toc140898716]Definitions & Interpretation

[bookmark: _Ref460410820][bookmark: _Toc466365577]Definitions

In this Contract, unless the context indicates otherwise:

Authority includes any governmental or semi-governmental or local government authority, administrative or judicial body or tribunal, department, commission, public authority, agency, Minister, statutory corporation or instrumentality (and includes the Asset Standards Authority and Office of the National Rail Safety Regulator).

Business Day means a day other than a Saturday, Sunday or public holiday in New South Wales or 27, 28, 29, 30 or 31 December. 

Claim includes any claim for an increase in the Contract Price, for payment of money (including damages) or for an extension of time:

under, arising out of, or in any way in connection with, this Contract, including any direction of the Principal;

arising out of, or in any way in connection with, the Contractor's Activities, the Product or either party’s conduct before this Contract; or 

otherwise at law or in equity, including by statute, in tort (for negligence or otherwise, including negligent misrepresentation) or for restitution.

Commencement Date means the date on which this Contract has been completed and signed by the last party to sign.

Consequential Loss means any: 

loss of income, loss of revenue, loss of profit, loss of financial opportunity, loss of business or loss of business opportunity, loss of contract, loss of goodwill, loss of use or loss of production (whether the loss is direct or indirect); or

direct or indirect financing costs,

whether present or future, fixed or unascertained, actual or contingent, but excludes any costs or loss arising out of or in connection with the replacement of rail services with buses.

Contract Price means the amount specified in the Key Details.

Contractor's Activities means all things or tasks which the Contractor is, or may be, required to do to comply with its obligations under this Contract and includes the supply of the Product and any related services and works.

Deliverables means all items, materials, documentation (including the Design Documentation and any plans, drawings, manuals and specifications) and products produced, created or developed for the Principal by or on behalf of the Contractor as part of providing the Product or Contractor's Activities for the purposes of, or in anticipation of, this Contract, irrespective of whether they are produced, created or developed prior to the Commencement Date (but excluding the Product).

Design Documentation means all design documentation (including drawings, designs, specifications, manuals, patterns, models, samples, calculations and the like) and other information which is necessary for the Contractor to prepare (if any) to manufacture any part of the Product or to perform the Contractor's Activities.

Dispute means any dispute or disagreement between the parties arising out of or in connection with this Contract or the performance of it. A reference to a Dispute, where the Dispute is partly resolved, refers to the unresolved part of the Dispute.

GST has the meaning given in the GST Act.

GST Act means A New Tax System (Goods and Services Tax) Act 1999 (Cth).

Intellectual Property Rights means any patent, registered design, trademark or name, copyright or other protected intellectual property right.

Milestone means a milestone described in the Key Details.

Milestone Date means a completion date for a Milestone identified in the Key Details.

Moral Rights means any of the rights described in Article 6bis of the Berne Convention for the Protection of Literary and Artistic Works 1886, being “droit moral” or other analogous rights arising under any applicable law that exists or may come to exist anywhere in the world.

New Contract has the meaning given in clause 3.2(c)(iii).

New RFT has the meaning given in clause 3.2(a)(iii).

Performance Criteria means the criteria set out in Schedule 1 that will be used by the Principal for the purposes of the Trial.

Personnel means:

in respect of the Contractor, any directors, officers, employees, consultants, agents and subcontractors of the Contractor; and

in respect of the Principal, any directors, officers, employees, consultants, agents and contractors of the Principal (other than the Contractor).

Pre-existing IPR of any party means any Intellectual Property Rights belonging to the party which are:

pre-existing as at the Commencement Date, but does not include any Intellectual Property Rights developed by the Contractor or any of its Personnel for the purposes of, or in anticipation of, carrying out the Contractor's Activities; or

brought into existence other than as a result of the performance of its obligations under this Contract, 

and used by a party in performing its obligations under this Contract.

Product means the product, goods, materials, system or other items to be developed by the Contractor for the purposes of the Trial in accordance with this Contract.

Protection Officer means the qualified worker responsible for protection as defined in the Network Rules – RailSafe. 

Site means any location or land made available by the Principal to the Contractor to carry out the Contractor's Activities, if any, including any such land described in the Key Details.

Statement of Work means the document set out in Schedule 3.

Term has the meaning given in clause 2.

Trial means the use and testing of the Product by the Principal, or the Contractor at the Principal's direction, to determine whether the Product meets the Performance Criteria.

Trial Period means the period set out in the Key Details, or such other period as may be notified to the Contractor by the Principal.

Variation means any change to the Contractor's Activities, the Product or the Principal's requirements for the Product (including the Performance Criteria or the Statement of Work), including any addition, increase, decrease, omission, deletion or removal to or from the Contractor's Activities, Product or requirements. 

Verify means review, inspect, audit compliance, test or otherwise observe the Contractor’s systems, work practices and procedures.

WHS Legislation means legislation relating to health and safety at work including: 

the Work Health and Safety Act 2011 (NSW); and 

the Work Health and Safety Regulation 2011 (NSW).

[bookmark: _Toc466365578]Interpretation

In this Contract:

headings are for convenience only and do not affect interpretation; 

and unless the context indicates a contrary intention:

an obligation or liability assumed by, or a right conferred on, 2 or more persons binds or benefits them jointly and severally;

"person" includes an individual, the estate of an individual, a corporation, an authority, an association or a joint venture (whether incorporated or unincorporated), a partnership and a trust;

a reference to a party includes a party's executors, administrators, successors and permitted assigns, including persons taking by way of novation and, in the case of a trustee, includes a substituted or additional trustee;

a reference to a document (including this Contract) is to that document as varied, novated, ratified or replaced from time to time;

a reference to a statute includes its delegated legislation and a reference to a statute or delegated legislation or a provision of either includes consolidations, amendments, re-enactments and replacements;

a word importing the singular includes the plural (and vice versa), and a word indicating a gender includes every other gender;

a reference to a party, clause, schedule, exhibit, attachment or annexure is a reference to a party, clause schedule, exhibit, attachment or annexure to or of this Contract, and a reference to this Contract includes all schedules, exhibits, attachments and annexures to it;

if the time for giving any notice, issuing any certificate, making any payment or doing any other act required or permitted by this Contract, falls on a day which is not a Business Day, then the time for giving the notice, issuing the certificate, making the payment or doing the other act will be taken to be on the next Business Day;

if a word or phrase is given a defined meaning, any other part of speech or grammatical form of that word or phrase has a corresponding meaning;

"includes" in any form is not a word of limitation;

a reference to "$" or "dollar" is to Australian currency; 

the word "subcontractor" will include suppliers and consultants; and

if any term in the Statement of Work refers to a term included in Incoterms 2010, the rules and definitions governing that term in Incoterms 2010 will apply.

[bookmark: _Toc466365579]Precedence of Documents

To the extent of any inconsistency between the provisions of this Contract and any schedule, the provisions of this Contract shall prevail.

[bookmark: _Toc466365580]Prior work

The terms of this Contract apply to all of the work performed by the Contractor in connection with the Contractor's Activities even if it was performed prior to the Commencement Date.

Any payment made to the Contractor by the Principal in connection with the Contract or the Contractor's Activities prior to the Commencement Date will be treated as a payment under the Contract and will be in part discharge of the Principal's obligation to pay the Contract Price.

[bookmark: _Ref460328690][bookmark: _Toc466365581]Term

This Contract commences on the Commencement Date and, subject to clause 19, expires on the date that: 

the parties enter into the New Contract; or

the Principal notifies the Contractor in writing in accordance with clause 3.2(a)(ii) (or is deemed to have provided such a notice); or

where clause 3.2(a)(iii) applies, the Principal notifies the Contractor that is not the successful tenderer in respect of the New RFT.

(Term).

[bookmark: _Ref460421284][bookmark: _Toc466365582]Trial of Product

[bookmark: _Toc466365583]Contractor's obligations during Trial Period

[bookmark: _Ref460500678]The Contractor must carry out the Contractor's Activities during the Trial Period 

in accordance with: 

the Statement of Work; 

any direction of the Principal; 

all applicable law; and

the other requirements of this Contract; and

so as to meet the Milestone Dates (if any).

The Contractor must provide the Principal with all reasonable assistance requested by the Principal in respect of the Trial, including: 

to the extent relevant, the provision of:

any additional equipment (including hardware and/or software) required by the Principal in respect of the Product;

assistance with initial installation and configuration of the Product;

ongoing engineering support;

if requested, necessary and appropriate subject matter experts; and

technical expertise in support of development of test cases; and

conducting testing of the Product at the request of the Principal. 

[bookmark: _Toc466365584][bookmark: _Ref460328706]New Contract following Trial Period

[bookmark: _Ref460406901]Within 120 Business Days after the end of the Trial Period (or such other period as may be agreed by the parties in writing), the Principal may, in its sole and absolute discretion, and whether or not the Product meets the Performance Criteria, notify the Contractor in writing that either:

[bookmark: _Ref460406879]the Principal intends to enter into a further contract with the Contractor in respect of the Product; 

[bookmark: _Ref460406691]the Principal does not intend to enter into a further contract with the Contractor in respect of the Product; or

[bookmark: _Ref462160412]the Principal intends to issue a new request for tender in relation to the supply of goods, services or works in connection with the Product (or a product substantially similar to the Product) (New RFT). 

If the Principal fails to notify the Contractor within the time required by clause 3.2(a), the Principal will be deemed to have notified the Contractor under clause 3.2(a)(ii).

[bookmark: _Ref460406732]If the Principal: 

gives a notice under clause 3.2(a)(i); or 

gives a notice under clause 3.2(a)(iii) and the Contractor is subsequently the successful tenderer in respect of the New RFT,

then the Contractor agrees that it will:

[bookmark: _Ref460406933]enter into a contract with the Principal in the form set out in Schedule 5, subject only to completion of: 

the contract particulars; and

the statement of work, 

and such other amendments as may be necessary to reflect the statement of work (New Contract); and

[bookmark: _Ref460407179]accept the clauses listed in the Key Details in the form in which they are drafted in Schedule 5, and will not: 

raise any issues in respect of; or

withhold its agreement to the New Contract on the basis of,

those clauses.

The Contractor acknowledges and agrees that: 

the Principal may have appointed or may appoint other contractors to develop a product which is the same or similar to the Product (whether before, during, or after the Trial Period); and

the Principal makes no representation to the Contractor that a New Contract or any other agreement will be entered into between the parties as a result of the parties carrying out their respective obligations under this Contract. 

[bookmark: _Toc466365585]Project Manager

The Principal will appoint a project manager to manage the conduct of the Trial during the Trial Period and notify the Contractor in writing of this appointment.

[bookmark: _Ref462161117][bookmark: _Toc466365586]Access to Site

[bookmark: _Ref460417900][bookmark: _Toc466365587]Access to Site

[bookmark: _Ref460328777]Subject to the Contractor’s compliance with clauses 5.2 and 17, the Principal must give the Contractor sufficient access to the Site to allow it to carry out the Contractor's Activities.

[bookmark: _Ref460328746][bookmark: _Toc466365588]Access requirements

The Contractor must not, and must ensure that those performing the Contractor's Activities do not, access the Site other than: 

for the purposes of performing the Contractor's Activities; 

in accordance with any timing or other restrictions set out in the Statement of Work; and 

where any part of the Site is in the rail corridor, with the supervision of Protection Officers, which will be engaged by the Contractor from the protection officer panel at its own cost. 

The Contractor must provide a safe work method statement for each Site that it is undertaking the Contractor's Activities as a condition precedent to the provision of access by the Principal. 

The Contractor must inform itself of and comply with, and must ensure that those performing the Contractor's Activities are informed of and comply with,  all relevant policies and requirements of the Principal and the person in control of the Site or the relevant part of the Site, including in relation to: 

security;

work health and safety;

the protection of the environment;

the protection of property; and

coordination with work and other activities being performed at or relevant to the Site, 

(together, Site Requirements).

[bookmark: _Ref462161042][bookmark: _Ref460328735]Without limiting the Contractor's obligations under any other provision of the Contract, to the extent the Contractor's Activities involve construction work: 

the Principal:

engages the Contractor as principal contractor in respect of the construction work; and

authorises the Contractor to have management and control of each workplace at which construction work is to be carried out and to discharge the duties of a principal contractor under the WHS Legislation; and

the Contractor accepts the engagement as principal contractor and agrees to discharge the duties imposed on a principal contractor by the WHS Legislation.

Where clause 5.2(d) does not apply, when on the Site, the Contractor must, and must ensure that those performing the Contractor's Activities, comply with all directions given by a principal contractor under the WHS Legislation in that capacity. 

In this clause 5, the terms 'construction work', 'principal contractor' and 'workplace' have the same meanings assigned to those terms under the WHS Legislation.

[bookmark: _Toc466365589]Environment

[bookmark: _Ref460501602]The Contractor must ensure that in carrying out the Contractor's Activities it does not pollute, contaminate or otherwise damage the environment.

The Contractor indemnifies the Principal against any Claim or loss caused by, arising out of, or in any way in connection with the Contractor's breach of clause 6(a).

[bookmark: _Toc466365590]Variations

[bookmark: _Ref58039209][bookmark: _Ref58042516][bookmark: _Ref58043179][bookmark: _Toc63770737][bookmark: _Toc464831294][bookmark: _Toc466365591]Variation order

The Principal may at any time prior to expiry of the Trial Period instruct the Contractor to carry out a Variation by issuing a written document to the Contractor titled "Variation Order". 

No Variation will invalidate the Contract.

[bookmark: _Ref58038142][bookmark: _Ref58038158][bookmark: _Ref58038314][bookmark: _Ref58039157][bookmark: _Toc63770738][bookmark: _Ref429146645][bookmark: _Toc464831295][bookmark: _Toc466365592]Adjustment for Variation

The Contract Price will be adjusted for all Variations which have been the subject of a direction by the Principal by:

[bookmark: _Ref58040458]an amount determined by the Principal using any rates or prices which appear in the Contract to the extent they are applicable to, or it is reasonable to use them for, valuing the Variation; or

[bookmark: _Ref58040479]to the extent paragraph (a) does not apply, a reasonable amount:

to be agreed between the parties; or

[bookmark: _Ref58040311]failing agreement, determined by the Principal (including a reasonable amount for overheads and profit).

[bookmark: _Toc441821256][bookmark: _Toc466365593]Right to Verify

[bookmark: _Ref460328808][bookmark: _Ref460328812][bookmark: _Toc466365594]Right to Verify

The Principal or its nominee may enter any site (including the Site) at which the Contractor is undertaking the Contractor's Activities to Verify the Contractor’s performance of this Contract.

[bookmark: _Ref460328797]If, as part of the Principal’s Verification process, the Principal or its nominee conducts testing on the Product or part of the Contractor's Activities:

[bookmark: _Ref460418111]the Contractor must provide such assistance and make accessible the relevant Product or any part of the Contractor's Activities as may be required by the Principal; and

without limiting clause 9(a)(i), the Principal or its nominee may direct that the relevant Product or any part of the Contractor's Activities must not be covered up or made inaccessible without the Principal’s prior written approval.

[bookmark: _Ref460328804]On completion of the tests under clause 8.1(b), the Principal may issue the Contractor a notice detailing any identified issues and the Contractor must promptly address the identified issues and make good the Products or any part of the Contractor's Activities tested so that they fully comply with this Contract. 

[bookmark: _Toc466365595]No relief

The Contractor will not be relieved from its obligations under this Contract nor will the rights of the Principal under this Contract be limited or otherwise affected by:

the Contractor's compliance with Verification, including addressing issues identified by the Principal pursuant to clause 8.1(c); or

any failure by the Principal to identify any issues while Verifying or testing pursuant to clause 8.1, 

and no action, statement or notice by the Principal under clause 8.1, or absence thereof, will constitute notification that any Product has met the Performance Requirements.  

[bookmark: _Toc466365596]No Reliance

The Contractor:

[bookmark: _Ref58045022]warrants that it did not in any way rely upon:

[bookmark: _Ref460430251]any information, data, representation, statement or document made by or provided to the Contractor by the Principal, or anyone else on behalf of the Principal; or

the accuracy, adequacy, suitability or completeness of any such information, data, representation, statement or document,

for the purposes of entering into this Contract, except to the extent that any such information, data, representation, statement or document forms part of this Contract;

[bookmark: _Ref424322255]warrants that it enters into this Contract based on its own investigations, interpretations, deductions, information and determinations; and

acknowledges that it is aware that the Principal has entered into this Contract relying upon the warranties in paragraphs (a) and (b).

[bookmark: _Ref460328838][bookmark: _Toc466365597]Suspension of the works

The Principal may direct the Contractor to suspend the carrying out of the Contractor's Activities at any time and the Contractor must comply with the terms of any such direction.

The Contractor must resume the carrying out of the Contractor's Activities or obligation when directed in writing by the Principal to do so and without any unreasonable delay.

The Principal has no liability to the Contractor as a result of any suspension under this clause 10.

[bookmark: _Ref460328846][bookmark: _Ref460328872][bookmark: _Toc466365598]Payment

[bookmark: _Toc466365599]Contract Price

[bookmark: _Ref465157014]The Contractor may:

submit an invoice for the Contract Price following the end of the Trial Period; or

[bookmark: _Ref462161882]if the Key Details provide for the payment of the Contract Price by way of instalments or milestone payments, submit an invoice for the relevant instalment or milestone payment at the times set out in the Key Details.

Subject to any bona fide Dispute the Principal may have in relation to the amount claimed by the Contractor under subclause 11.1(a), the Principal will, within 30 days after receiving the Contractor's tax invoice in accordance with clause 11.1(a), pay to the Contractor the invoiced amount.   

The Contractor must promptly provide to the Principal such supporting documentation and other evidence reasonably required by the Principal to substantiate performance of the Contractor's Activities by the Contractor or payment of the Contract Price by the Principal, including satisfactory evidence that the Contractor is registered for GST.

[bookmark: _Toc466365600]GST

Unless otherwise stated all monetary amounts in this Contract are exclusive of GST.

The Principal will pay to the Contractor an amount equal to any GST payable on any taxable supply made under or in connection with the Contract.

The Contractor warrants that it is registered for GST under the GST Act and will immediately notify the Principal if it ceases to be registered or ceases to satisfy any of the requirements of any determination or ruling made by the Australian Taxation Office under the GST Act.

[bookmark: _Toc466365601]Removal of Products

If the Principal:

provides a notice under clause 3.2(a)(ii) (or is deemed to have provided such a notice); 

terminates this Contract under clause 19; or

otherwise notifies the Contractor in writing that it is to remove the Product,

the Contractor must immediately remove the Product from the relevant Site in accordance with the Principal's directions and deliver it to a place nominated by the Principal.

[bookmark: _Toc466365602]Design and Documentation

[bookmark: _Toc59426874][bookmark: _Ref59960976][bookmark: _Ref59961642][bookmark: _Toc63770671][bookmark: _Ref424557692][bookmark: _Ref424740703][bookmark: _Toc464831223][bookmark: _Toc466365603]Contractor's design 

[bookmark: _Ref59960967]Clauses 13.1 to 13.4 apply if any design work is required as part of the Contractor's Activities. 

The Contractor must: 

design the Product or parts thereof (as applicable) which the Contract requires it to design and for this purpose prepare all relevant Design Documentation; and

prepare all Design Documentation required for the performance of the Contractor's Activities. 

[bookmark: _Ref58037594]The Contractor must submit the Design Documentation it prepares to the Principal as required in order to meet the Milestone Dates (if any).

[bookmark: _Ref58037575][bookmark: _Ref58037609][bookmark: _Ref58037638][bookmark: _Ref58037872][bookmark: _Ref58037933][bookmark: _Ref58038032][bookmark: _Toc59426875][bookmark: _Toc63770672][bookmark: _Toc464831224][bookmark: _Toc466365604]Principal may review Design Documentation

The Principal may:

review any Design Documentation, or any resubmitted Design Documentation, prepared and submitted by the Contractor; and 

within 15 Business Days of the submission by the Contractor of such Design Documentation or resubmitted Design Documentation, reject the Design Documentation if in its reasonable opinion the Design Documentation does not comply with the requirements of the Contract. 

If any Design Documentation is rejected, the Contractor must submit amended Design Documentation to the Principal.

The Contractor must not commence manufacture or production of the part of the Product to which any Design Documentation which it has submitted to the Principal applies, unless the Principal has had 15 Business Days to review the Design Documentation and has not rejected the Design Documentation.

[bookmark: _Toc59426876][bookmark: _Toc63770673][bookmark: _Toc464831225][bookmark: _Toc466365605]No obligation to review

The Principal does not assume or owe any duty of care to the Contractor to review, or in reviewing, the Design Documentation submitted by the Contractor for errors, omissions or compliance with the Contract.

No review of, comments upon, rejection of, or failure to review or comment upon or reject, any Design Documentation prepared by the Contractor or any other direction by the Principal about the Design Documentation will:

relieve the Contractor from, or alter or affect, the Contractor's liabilities or responsibilities whether under the Contract or otherwise according to law; or

prejudice the Principal’s rights against the Contractor whether under the Contract or otherwise according to law.

[bookmark: _Toc63770675][bookmark: _Toc464831227][bookmark: _Ref466313451][bookmark: _Toc466365606]Fitness for purpose

The Contractor warrants that any Design Documentation it prepares will be fit for its intended purpose.

[bookmark: _Ref464554070][bookmark: _Toc464831228][bookmark: _Toc466365607]IP warranties and representations

The Contractor warrants and represents that: 

it owns, or is licensed by the owner to use and sub-licence all Pre-existing IPR; 

in carrying out the Contractor's Activities, the Contractor will not infringe the Intellectual Property Rights of any person; and

the Principal's use of any Deliverables or the Product for any purpose will not infringe the Intellectual Property Rights of the Contractor or any third party.

[bookmark: _Toc464831229][bookmark: _Ref465156054][bookmark: _Ref465156064][bookmark: _Ref465156191][bookmark: _Ref465158058][bookmark: _Toc466365608]Ownership

The Contractor agrees that, immediately upon the creation of any Deliverables, the Principal owns the Deliverables.

The Contractor assigns to the Principal all existing and future Intellectual Property Rights subsisting in and to any Deliverables (including any Deliverables which have been jointly created, developed or brought into existence by the Principal and Contractor) excluding all Pre-existing IPR. 

The Contractor must do all things reasonably required, including executing any documents, to further effect the assignment of the Intellectual Property Rights in the Deliverables from the Contractor to the Principal in this clause 13.6.

[bookmark: _Toc49770522][bookmark: _Toc49844914][bookmark: _Toc49929268][bookmark: _Toc50864899][bookmark: _Toc55121271][bookmark: _Toc60639838][bookmark: _Ref61944306][bookmark: _Toc64185004][bookmark: _Toc83459039][bookmark: _Toc85948663][bookmark: _Toc85952080][bookmark: _Toc85956699][bookmark: _Toc90367962][bookmark: _Toc90368086]The Contractor must procure that its Personnel ensure that the ownership of the Intellectual Property Rights in the Deliverables which would, but for the application of this clause 13.6, vest in such Personnel, vest in or are transferred or assigned immediately to the Principal on and from the date of creation.

[bookmark: _Toc464831230][bookmark: _Ref465156196][bookmark: _Ref465158065][bookmark: _Toc466365609]Pre-existing IPR

Each party will retain its Pre-existing IPR and nothing in this Contract assigns or transfers the Pre-existing IPR of one party to another. Neither party may assert or bring any Claim for ownership of any or all of the other party’s Pre-existing IPR.

The Contractor grants to the Principal a non-exclusive, perpetual, transferable, royalty-free licence to use, reproduce, make adaptations of, modify or incorporate into other work (and sub-licence any other third party to do so) all existing and future Intellectual Property Rights subsisting in the Contractor's Pre-existing IPR to:

allow the Principal the full benefit and enjoyment of the Product and Contractor's Activities;

[bookmark: _Ref463447493]use the Contractor's Pre-existing IPR:

to procure any works, activities, goods or services for any further upgrade or refurbishment of the Product; 

to install, operate and maintain the Product; 

to integrate the Product with any other infrastructure systems owned, operated or maintained by the Principal or any NSW government rail transport agency; and

disclose the Contractor's Pre-existing IPR on a confidential basis to third parties for the purposes of a tender process for any procurement in connection with the matters set out in clause 13.7(b)(ii).

[bookmark: _Toc55366803][bookmark: _Ref59210805][bookmark: _Ref59211009][bookmark: _Ref59973793][bookmark: _Toc63770680][bookmark: _Toc458501322][bookmark: _Toc465156968][bookmark: _Toc465157352][bookmark: _Toc466365610]Indemnity and infringement

The Contractor must indemnify the Principal against any claims against, or costs, losses or damages suffered or incurred by, the Principal, arising out of, or in any way in connection with, any actual or alleged infringement of any Intellectual Property Rights in or associated with the Product or any Design Documentation provided by the Contractor or any breach by the Contractor of clause 13.9.

[bookmark: _Ref59975318][bookmark: _Toc63770681][bookmark: _Toc458501323][bookmark: _Toc465156969][bookmark: _Toc465157353][bookmark: _Toc466365611][bookmark: _Ref58040148]Moral Rights

The Contractor must, at its own expense, obtain or procure all consents or waivers from any person who has Moral Rights in the Design Documentation and the Product to the extent necessary to ensure that the Principal may do or authorise any acts or omissions consistent with the ownership and licences granted by clauses 13.6 and 13.7 without infringing any Moral Rights.

[bookmark: _Ref460328914][bookmark: _Ref460328918][bookmark: _Ref460328922][bookmark: _Ref460329064][bookmark: _Toc466365612]Confidential Information

The Contractor must, and must ensure its officers and employees and its subcontractors, keep confidential and not make, or cause to be made, any public announcement, public comment, press release or other disclosure directly or indirectly in connection with the Contractor's Activities or this Contract to any person other than:

as necessary to perform the Contractor's Activities in accordance with the provisions of the Contract; 

with respect to any matter already within the public domain; or

to comply with any applicable law or any requirement of any regulatory body (including any relevant stock exchange). 

[bookmark: _Ref424303963][bookmark: _Ref429141890]Without limiting clause 21.16, the Contractor acknowledges that the Principal may disclose this Contract (and information concerning the terms of this Contract) under or in accordance with any one or more of the following:

the Government Information (Public Access) Act 2009 (NSW); and

to satisfy the disclosure requirements of the New South Wales Auditor General or to satisfy the requirements of Parliamentary accountability,

and the Contractor must provide to the Principal any other information which the Principal reasonably requires to comply with its obligations under this paragraph (b).

[bookmark: _Ref460328831][bookmark: _Ref460329070][bookmark: _Toc466365613]Warranties

The Contractor warrants that:

it is duly authorised to enter into and perform its obligations under this Contract;

it will perform its obligations under this Contract in a professional manner, with due care and skill and in accordance with good industry standards; and

it holds all licences, approvals and permits required by law to perform its obligations under this Contract.

[bookmark: _Ref460328973][bookmark: _Toc466365614]Contractor’s indemnity

The Contractor will indemnify the Principal against:

any loss of or damage to property of the Principal; and

[bookmark: _Ref465156400]any liability to or claims by a third party in respect of loss of or damage to property or injury to or death of persons,

caused by, or arising out of, or in any way in connection with, the Contractor's Activities provided that the Contractor's responsibility to indemnify the Principal will be reduced to the extent that an act or omission of the Principal, or its employees, agents or other contractors may have contributed to the loss, damage, injury or death.

[bookmark: _Ref460410855][bookmark: _Toc466365615][bookmark: _Ref460328929]Insurance

[bookmark: _Ref430597594][bookmark: _Toc458501304][bookmark: _Toc466365616][bookmark: _Ref427164903]Contractor insurance obligations 

The Contractor must:

[bookmark: _Ref427165677]from the Commencement Date effect and have in place the following insurance with insurers and on terms satisfactory to the Principal:

Public Liability Insurance; 

Product Liability Insurance;

Professional Indemnity Insurance,

Workers Compensation Insurance; and

Motor Vehicle Insurance; 

which cover those things specified in the Key Details, and for at least the amounts referred to and with the minimum deductibles specified in the Key Details;

in relation to the Workers Compensation Insurance ensure that each of its subcontractors has similar insurance to the Workers Compensation Insurance covering the subcontractors' employees; 

ensure that if the Contractor's Activities are to be carried out on or near rail, the Public Liability Insurance does not contain any exclusions or limitations in cover in respect of works conducted on or near rail; and

provide the Principal with a copy of any required insurance policy and evidence satisfactory to the Principal that the policy is current as required by the Principal from time to time.

[bookmark: _Toc458501305][bookmark: _Toc466365617]Period of Insurance

The insurance which the parties are required to have in place under this clause 17 must be maintained:

in the case of Public Liability Insurance, at all times at which the Contractor performs the Contractor's Activities (and at least until the expiry of the Term);

in the case of Product Liability Insurance and Professional Indemnity Insurance, the expiry of 6 years following the expiry of the Term; 

in the case of Workers Compensation Insurance, at all times at which the Contractor performs the Contractor's Activities; and

[bookmark: _Ref427165678]in the case of Motor Vehicle Insurance, at all times that vehicles are to be used by the Contractor in connection with the Contractor's Activities.

[bookmark: _Toc458501306][bookmark: _Toc466365618]Insurers

The insurance which the Contractor is required to have in place under this clause 17 must be maintained with insurers that:

are authorised under the Insurance Act 1973 (Cth) to carry on an insurance business in Australia and are supervised by the Australian Prudential Regulation Authority; and

have a credit rating of at least A- from Standard & Poor's or an equivalent rating from another internationally recognised rating agency. 

[bookmark: _Toc458501307][bookmark: _Toc466365619]Insurance obligations

The Contractor must ensure that it:

does not do anything which prejudices any insurance;

if necessary, rectifies anything which might prejudice any insurance;

reinstates an insurance policy if it lapses;

does not cancel, vary or allow an insurance policy to lapse without the prior written consent of the Principal;

immediately notifies the Principal of any event which may result in an insurance policy lapsing or being cancelled; and

gives full, true and particular information to the insurer of all matters and things the non-disclosure of which might in any way prejudice or affect any such policy or the payment of all or any benefits under the insurance.

[bookmark: _Toc55366788][bookmark: _Toc63770664][bookmark: _Toc458501308][bookmark: _Toc466365620]Failure to insure

If the Contractor fails to:

provide copies of any insurance policy together with evidence satisfactory to the Principal that the policy is current; or

[bookmark: _Ref424324693]effect insurance which is with insurers and on terms satisfactory to the Principal,

as required by clause 17.1, the Principal may, without prejudice to any other rights it may have, effect the insurance and the cost will be a debt due from the Contractor to the Principal.

[bookmark: _Toc55366790][bookmark: _Toc63770665][bookmark: _Toc458501309][bookmark: _Toc466365621]Notice of potential claim

The Contractor must:

as soon as possible inform the Principal in writing of any occurrence that may give rise to a claim under an insurance policy required by this Contract;

keep the Principal informed of subsequent developments concerning the claim; and

ensure that its subcontractors similarly inform the Contractor and the Principal in respect of occurrences which may give rise to a claim by them.

[bookmark: _Toc55366791][bookmark: _Toc63770666][bookmark: _Toc458501310][bookmark: _Toc466365622]Cross liability

Where this Contract requires insurance to be effected in joint names, the party effecting the insurance must ensure that the insurance policy provides that:

insofar as the policy may cover more than one insured, all insuring agreements and endorsements (with the exception of limits of liability) will operate in the same manner as if there were a separate policy of insurance covering each named insured;

the insurer waives all rights, remedies or relief to which it might become entitled by subrogation against any of the parties covered as an insured and that failure by any insured to observe and fulfil the terms of the policy will not prejudice the insurance in regard to any other insured; 

any nondisclosure by one insured does not prejudice the right of any other insured to claim on the policy; and

a notice to the insurer by one insured will be deemed to be notice by all insured parties.

[bookmark: _Toc32113485][bookmark: _Toc32372849][bookmark: _Toc54584220][bookmark: _Toc54761335][bookmark: _Toc55099443][bookmark: _Toc55100123][bookmark: _Toc63770667][bookmark: _Toc458501311][bookmark: _Toc466365623]Liabilities unaffected

The effecting of insurance and the approval of any insurance policy, terms of insurance or insurer by the Principal does not limit any obligations or liabilities of the Contractor (including the obligation to effect the insurances required by this Contract).

[bookmark: _Ref460410868][bookmark: _Toc466365624]Limitation of liability

[bookmark: _Ref429140240]Subject to clause 18(b):  

neither party will be liable to the other for any Consequential Loss howsoever arising; and

[bookmark: _Ref429141887][bookmark: _Ref440959489]the Contractor's aggregate liability to the Principal in contract, tort (including negligence) or otherwise under this Contract is limited to the amount stated in the Key Details. 

[bookmark: _Ref429140189]Clause 18(a) does not limit the Contractor's liability in respect of:

liability which cannot be limited at law;

liability under clause 13.8 or clause 16(b);

fraud, wilful misconduct, wilful breach or criminal conduct by the Contractor or any of its subcontractors or personnel; 

liability to the extent to which the Contractor is (or will be) entitled to be indemnified pursuant to an insurance policy in respect of that liability; 

liability for which, but for a failure by the Contractor to comply with its obligations under this Contract or under an insurance policy required under this Contract, the Contractor would have received payment or been indemnified under an insurance policy effected in accordance with this Contract; or

the Contractor's abandonment of its obligations under this Contract.

[bookmark: _Ref429140949]In determining whether an insurance policy extends to cover: 

the Contractor in respect of any matters referred to in clause 18(a) and the liability (if any) of the Contractor arising out of or in connection with the matter; or

the amount recovered or recoverable by the Contractor under an insurance policy in connection with a matter referred to in clause 18(a),

(together the Determinable Matters), the limitation on the Contractor’s liability pursuant to clause 18(a) will be disregarded and it must be assumed that the Contractor has paid in full the amount of its liability to the Principal (unlimited by clause 18(a)) in a manner which entitles the Contractor to claim under the relevant insurance policy.

[bookmark: _Ref429141011]The Contractor waives and disclaims any right or entitlement it may now or in the future have, but for clause 18(c), to:

not disregard clause 18(a), in connection with any determination of the Determinable Matters; or

do any of the following:

claim or assert (including by way of defence, counter-claim or third party proceeding); or

instigate, participate in, consent to, or lend its name to, any action or proceedings of any kind under which it is claimed or asserted (including by way of defence, counter-claim or third party proceeding),

that clause 18(a) is not to be disregarded in connection with the determination of the Determinable Matters.

[bookmark: _Ref429141080]The parties agree that clauses 18(c) and 18(d) may be pleaded in bar to any Claim or assertion by:

the Contractor; or

any insurer;

in any Claim to the effect that clause 18(a) is not to be disregarded as provided in clause 18(c).

If for any reason in relation to any Determinable Matter:

clauses 18(c) to 18(e) (or any of them) are unenforceable, void, voidable or illegal, then for the purpose of determining the Determinable Matters, clause 18(a) will be of no force or effect and will be treated as if they were severed from, and had never been terms of, this Contract; and

the Contractor, or an insurer is for any reason not obliged to disregard, or is for any reason entitled to have regard to, clause 18(a) in determining the Determinable Matters, then for the purpose of determining the Determinable Matters, clause 18(a) will treated as if it were severed from and had never been terms of, this Contract and as of no force or effect whatsoever as against the person(s) who is so not obliged, or who is so entitled.

[bookmark: _Ref441132853]Subject to clause 18(h), the Principal's aggregate liability to the Contractor in contract, tort (including negligence) or otherwise under this Contract is limited to the amount stated in the Key Details. 

[bookmark: _Ref441132942]Clause 18(g) does not limit the Principal's liability in respect of: 

liability which cannot be limited at law; or

fraud, wilful misconduct or criminal conduct by the Principal or any of its personnel.

[bookmark: _Toc441821172][bookmark: _Toc427165490][bookmark: _Toc429051989][bookmark: _Toc429054259][bookmark: _Toc429062357][bookmark: _Toc429124062][bookmark: _Toc429141254][bookmark: _Toc429144466][bookmark: _Toc430600666][bookmark: _Toc427165491][bookmark: _Toc429051990][bookmark: _Toc429054260][bookmark: _Toc429062358][bookmark: _Toc429124063][bookmark: _Toc429141255][bookmark: _Toc429144467][bookmark: _Toc430600667][bookmark: _Toc427165492][bookmark: _Toc429051991][bookmark: _Toc429054261][bookmark: _Toc429062359][bookmark: _Toc429124064][bookmark: _Toc429141256][bookmark: _Toc429144468][bookmark: _Toc430600668][bookmark: _Toc427165493][bookmark: _Toc429051992][bookmark: _Toc429054262][bookmark: _Toc429062360][bookmark: _Toc429124065][bookmark: _Toc429141257][bookmark: _Toc429144469][bookmark: _Toc430600669][bookmark: _Toc427165494][bookmark: _Toc429051993][bookmark: _Toc429054263][bookmark: _Toc429062361][bookmark: _Toc429124066][bookmark: _Toc429141258][bookmark: _Toc429144470][bookmark: _Toc430600670][bookmark: _Toc427165495][bookmark: _Toc429051994][bookmark: _Toc429054264][bookmark: _Toc429062362][bookmark: _Toc429124067][bookmark: _Toc429141259][bookmark: _Toc429144471][bookmark: _Toc430600671][bookmark: _Toc427165496][bookmark: _Toc429051995][bookmark: _Toc429054265][bookmark: _Toc429062363][bookmark: _Toc429124068][bookmark: _Toc429141260][bookmark: _Toc429144472][bookmark: _Toc430600672][bookmark: _Toc427165497][bookmark: _Toc429051996][bookmark: _Toc429054266][bookmark: _Toc429062364][bookmark: _Toc429124069][bookmark: _Toc429141261][bookmark: _Toc429144473][bookmark: _Toc430600673][bookmark: _Toc427165498][bookmark: _Toc429051997][bookmark: _Toc429054267][bookmark: _Toc429062365][bookmark: _Toc429124070][bookmark: _Toc429141262][bookmark: _Toc429144474][bookmark: _Toc430600674][bookmark: _Toc427165499][bookmark: _Toc429051998][bookmark: _Toc429054268][bookmark: _Toc429062366][bookmark: _Toc429124071][bookmark: _Toc429141263][bookmark: _Toc429144475][bookmark: _Toc430600675][bookmark: _Toc427165500][bookmark: _Toc429051999][bookmark: _Toc429054269][bookmark: _Toc429062367][bookmark: _Toc429124072][bookmark: _Toc429141264][bookmark: _Toc429144476][bookmark: _Toc430600676][bookmark: _Toc427165501][bookmark: _Toc429052000][bookmark: _Toc429054270][bookmark: _Toc429062368][bookmark: _Toc429124073][bookmark: _Toc429141265][bookmark: _Toc429144477][bookmark: _Toc430600677][bookmark: _Toc427165502][bookmark: _Toc429052001][bookmark: _Toc429054271][bookmark: _Toc429062369][bookmark: _Toc429124074][bookmark: _Toc429141266][bookmark: _Toc429144478][bookmark: _Toc430600678][bookmark: _Toc427165503][bookmark: _Toc429052002][bookmark: _Toc429054272][bookmark: _Toc429062370][bookmark: _Toc429124075][bookmark: _Toc429141267][bookmark: _Toc429144479][bookmark: _Toc430600679][bookmark: _Toc427165504][bookmark: _Toc429052003][bookmark: _Toc429054273][bookmark: _Toc429062371][bookmark: _Toc429124076][bookmark: _Toc429141268][bookmark: _Toc429144480][bookmark: _Toc430600680][bookmark: _Toc427165505][bookmark: _Toc429052004][bookmark: _Toc429054274][bookmark: _Toc429062372][bookmark: _Toc429124077][bookmark: _Toc429141269][bookmark: _Toc429144481][bookmark: _Toc430600681][bookmark: _Toc427165506][bookmark: _Toc429052005][bookmark: _Toc429054275][bookmark: _Toc429062373][bookmark: _Toc429124078][bookmark: _Toc429141270][bookmark: _Toc429144482][bookmark: _Toc430600682][bookmark: _Toc427165507][bookmark: _Toc429052006][bookmark: _Toc429054276][bookmark: _Toc429062374][bookmark: _Toc429124079][bookmark: _Toc429141271][bookmark: _Toc429144483][bookmark: _Toc430600683][bookmark: _Toc427165508][bookmark: _Toc429052007][bookmark: _Toc429054277][bookmark: _Toc429062375][bookmark: _Toc429124080][bookmark: _Toc429141272][bookmark: _Toc429144484][bookmark: _Toc430600684][bookmark: _Toc427165509][bookmark: _Toc429052008][bookmark: _Toc429054278][bookmark: _Toc429062376][bookmark: _Toc429124081][bookmark: _Toc429141273][bookmark: _Toc429144485][bookmark: _Toc430600685][bookmark: _Toc427165510][bookmark: _Toc429052009][bookmark: _Toc429054279][bookmark: _Toc429062377][bookmark: _Toc429124082][bookmark: _Toc429141274][bookmark: _Toc429144486][bookmark: _Toc430600686][bookmark: _Ref460328698][bookmark: _Ref460328851][bookmark: _Ref460328887][bookmark: _Ref460328986][bookmark: _Toc466365625]Termination

[bookmark: _Ref460329015]The Principal may terminate this Contract at any time by written notice to the Contractor.

If this Contract is terminated by the Principal under clause 19(a): 

the Contractor will be entitled to payment for work carried out prior to termination as follows: 

[bookmark: _Ref460421107]an amount determined by the Principal using the rates or prices which appear in Schedule 4 (if any); or 

to the extent paragraph A does not apply, an amount reasonably determined by the Principal; and 

the Contractor will not be entitled to claim any other amounts by way of damages or any other payments as a consequence.

[bookmark: _Ref460329020][bookmark: _Ref460329056][bookmark: _Toc466365626]Dispute resolution

[bookmark: _Ref460329086][bookmark: _Toc466365627]Procedure

Any Dispute which arises between the parties must be dealt with in accordance with this clause 20.  The parties must continue to perform their obligations under this Contract despite the existence of any Dispute.

[bookmark: _Ref460329033][bookmark: _Toc466365628]Negotiation

[bookmark: _Ref460329030]If a Dispute arises then either party may, by written notice to the other party, refer the Dispute to senior representatives of the parties for resolution.

A notice under clause 20.2(a) must expressly state that it is a notice under this clause 20.2 and set out reasonable particulars of the Dispute.

[bookmark: _Ref460329047]The parties must ensure their senior representatives confer with each other in person, by phone or video conference within 10 Business Days after referral to them (or such later date as the parties agree in writing) and, acting in good faith, seek to:

resolve the Dispute; or 

[bookmark: _Ref460329052]if unable to resolve the Dispute, agree an alternative procedure which the parties will follow in an effort to resolve the Dispute. 

Each party must ensure that its senior representative has authority to resolve the Dispute or agree an alternative procedure under clause 20.2(c).

[bookmark: _Ref460329090][bookmark: _Toc466365629]Expert determination

If a Dispute is not wholly resolved and the senior representatives have not agreed an alternative procedure under clause 20.2(c)(ii) within 15 Business Days after the Dispute is referred to the senior representatives (or such later date as the parties agree), either party may initiate expert determination to resolve the Dispute. 

The parties will agree the expert. If within 10 Business Days of the referral of the Dispute to expert determination an expert has not been agreed by the parties, the expert shall be nominated by the Chair of the Resolution Institute (pursuant to the  Expert Determination Rules of the Resolution Institute).

The expert determination shall be conducted in accordance with the  Expert Determination Rules of the Resolution Institute.

The expert determination will be held in Sydney and conducted and held in accordance with the laws of New South Wales.

The decision of the expert will be final and binding.

[bookmark: _Toc466365630]Urgent relief

Nothing in this clause 20 prejudices either party's right to institute proceedings to seek urgent injunctive or urgent declaratory relief in respect of a Dispute.

[bookmark: _Toc466365631]Miscellaneous

[bookmark: _Ref58044911][bookmark: _Toc63770813][bookmark: _Toc458501455][bookmark: _Toc466365632]Governing law

This Contract is governed by and must be construed according to the laws of the State of New South Wales.

[bookmark: _Ref59844314][bookmark: _Toc63770814][bookmark: _Toc458501456][bookmark: _Toc466365633]Jurisdiction

Subject to clause 20, each party irrevocably:

[bookmark: _Ref58044027]submits to the non-exclusive jurisdiction of the courts of the State of New South Wales, and the courts competent to determine appeals from those courts, with respect to any proceedings which may be brought at any time relating to this Contract; and

[bookmark: _Ref424222024]waives any objection it may now or in the future have to the venue of any proceedings, and any claim it may now or in the future have that any proceedings have been brought in an inconvenient forum, if that venue falls within clause 21.2(a).

[bookmark: _Toc458501457][bookmark: _Toc466365634][bookmark: _Toc63770815]Counterparts 

[bookmark: BP1x011Br1]This agreementContract may be executed in any number of counterparts and by the parties on separate counterparts.  Each counterpart constitutes an original of this Contract, and all together constitute one agreement. 

A party who has executed a counterpart of this Contract may exchange that counterpart with another party by faxing or emailing the counterpart executed by it to that other party and, upon request by that other party, will thereafter promptly deliver by hand or post to that party the executed counterpart so exchanged by fax or email, but delay or failure by that party to so deliver a counterpart of this Contract executed by it will not affect the validity of this Contract.

[bookmark: _Toc463426399][bookmark: _Toc463452272][bookmark: _Toc464831366][bookmark: _Toc466365635][bookmark: _Toc458501458]Entire agreement

This Contract constitutes the entire agreement and understanding between the parties and will take effect according to its tenor despite, and supersedes:

any prior agreement (whether in writing or not), negotiations and discussions between the parties in relation to the subject matter of this Contract; or

any correspondence or other documents relating to the subject matter of this Contract that may have passed between the parties prior to the Commencement Date and that are not expressly included in this Contract.

[bookmark: _Toc463452273][bookmark: _Toc464831367][bookmark: _Toc466365636]Amendments

This Contract may only be amended by a document signed by or on behalf of both the Principal and the Contractor.

[bookmark: _Toc466365637]Waiver

Failure to exercise or enforce, or a delay in exercising or enforcing, or the partial exercise or enforcement of, a right, power or remedy provided by law or under this Contract by a party does not preclude, or operate as a waiver of, the exercise or enforcement, or further exercise or enforcement, of that or any other right, power or remedy provided by law or under this Contract.

A waiver or consent given by a party under this Contract is only effective and binding on that party if it is given or confirmed in writing by that party.

No waiver of a breach of a term of this Contract operates as a waiver of any other breach of that term or of a breach of any other term of this Contract.

[bookmark: _Toc63770816][bookmark: _Toc458501459][bookmark: _Toc466365638]Assignment

The Principal may at any time, and without having to obtain the Contractor's approval, assign any right or interest of the Principal under this Contract or create or allow to exist, a security interest over or in respect of this Contract or any right or interest of the Principal under this Contract.

The Contractor cannot assign, novate or otherwise transfer any of its rights or obligations under this Contract without the prior written consent of the Principal.

[bookmark: _Toc63770817][bookmark: _Toc458501460][bookmark: _Toc466365639]Consents

A consent required under this Contract from a party may be given or withheld, or may be given subject to any conditions, as that party (in its absolute discretion) thinks fit, unless this Contract expressly provides otherwise.

[bookmark: _Toc63770819][bookmark: _Toc458501461][bookmark: _Toc466365640]Expense

Except as otherwise provided in this Contract, each party must pay its own costs and expenses in connection with negotiating, preparing, executing and performing this Contract.

[bookmark: _Toc63770820][bookmark: _Toc458501462][bookmark: _Toc466365641]Severance

If at any time a provision of this Contract is or becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction, that will not affect or impair:

the legality, validity or enforceability in that jurisdiction of any other provision of this Contract; or

the legality, validity or enforceability under the law of any other jurisdiction of that or any other provision of this Contract.

[bookmark: _Toc63770821][bookmark: _Toc458501463][bookmark: _Toc466365642]Indemnities

Each indemnity in this Contract is a continuing obligation, separate and independent from the other obligations of the parties, and survives termination, completion or expiry of this Contract.

It is not necessary for a party to incur expense or to make any payment before enforcing a right of indemnity conferred by this Contract.

A party must pay on demand any amount it must pay under an indemnity in this Contract.

[bookmark: _Toc63770822][bookmark: _Toc458501464][bookmark: _Toc466365643]United Nations Convention not applicable

The United Nations Convention on Contracts for the International Sale of Goods does not apply to this Contract.

[bookmark: _Toc458501465][bookmark: _Toc466365644]English language

All communications between the parties and all documentation provided in connection with the Contractor's Activities (including the Deliverables) must be in the English language.

[bookmark: _Toc63770823][bookmark: _Toc458501466][bookmark: _Toc466365645]Taxes

the Contractor must pay all taxes which may be payable in respect of the Contractor's Activities, including any customs duty and primage applicable to imported plant, equipment and materials required for the Contractor's Activities.

If the Principal is required in its opinion to withhold any amount in respect of tax from a payment to be made to the Contractor under this Contract, it is entitled to do so and such withholding and payment to the relevant taxing authority will be a good discharge of its obligation to pay the relevant amount to the Contractor.

If the Principal pays an amount to the Contractor without withholding an amount in respect of tax, the Contractor must indemnify the Principal for any loss suffered by the Principal as a result of the Principal failing to withhold the amount in respect of tax.

[bookmark: _Toc430600856][bookmark: _Toc63770824][bookmark: _Toc458501467][bookmark: _Toc466365646]No partnership, joint venture or other fiduciary relationship

Nothing in this Contract will be construed or interpreted as constituting the relationship between the Principal on one hand and the Contractor on the other hand as that of partners, joint venturers or any other fiduciary relationship.

[bookmark: _Toc424138185][bookmark: _Ref429125413][bookmark: _Toc458501468][bookmark: _Ref460410797][bookmark: _Toc466365647]Exchange of information between government agencies

The Contractor authorises the Principal, its employees and agents to make information concerning the Contractor and this Contract available to NSW government departments or agencies, including:

any information provided by the Contractor to the Principal; 

any information relating to the Contractor's performance under this Contract; and

the terms of this Contract. 

The Contractor acknowledges and agrees that: 

any information about the Contractor from any source, including but not limited to substantiated reports of unsatisfactory performance, may be taken into account by the Principal and NSW government departments and agencies in considering whether to offer the Contractor future opportunities for NSW government work; 

the communication of such information to any NSW government department or agency is a communication falling within section 30 of the Defamation Act 2005 (NSW); and

the Principal has in place processes for assessing the performance of its suppliers, that these processes will apply to the Contractor’s performance under this Contract and that it will participate in the Principal’s "Contractor Performance Reporting" process.  

[bookmark: _Toc464831379][bookmark: _Toc466365648][bookmark: _Toc424138305][bookmark: _Toc458501470]Purchase Orders

Any terms and conditions in any "Purchase Order" do not apply and will not bind the parties.  

[bookmark: _Toc466365649]Proportionate liability

[bookmark: _Ref425761665]To the extent permitted by law, Part 4 of the Civil Liability Act 2002 (NSW) (and any equivalent statutory provision in any other state or territory) is excluded in relation to all and any rights, obligations or liabilities of either party under or in any way in connection with this Contract whether such rights, obligations or liabilities are sought to be enforced in contract, tort or otherwise.

Without limiting paragraph (a), the rights, obligations and liabilities of the Principal and the Contractor under this Contract with respect to proportionate liability are as specified in this Contract and not otherwise, whether such rights, obligations or liabilities are sought to be enforced by a claim in contract, in tort or otherwise.

To the extent permitted by law:

the Contractor must not seek to apply the provisions of Part 4 of the Civil Liability Act 2002 (NSW) in relation to any claim by the Principal against the Contractor (whether in contract, tort or otherwise); and

if any of the provisions of Part 4 of the Civil Liability Act 2002 (NSW) are applied to any claim by the Principal against the Contractor (whether in contract, tort or otherwise), the Contractor will indemnify the Principal against any loss, damage, cost or expense that forms part of a claim by the Principal against the Contractor which the Principal is not able to recover from the Contractor because of the operation of Part 4 of the Civil Liability Act 2002 (NSW).

[bookmark: _Toc463426411][bookmark: _Toc463452288][bookmark: _Toc464831382][bookmark: _Toc466365650]Piggybacking

The Contractor acknowledges and agrees that if an Authority (including a “public transport agency” (as defined in the Transport Administration Act 1988 (NSW)) requests the Contractor to provide goods, services or other things to it that are the same or similar to the goods, services or other things required to be provided by the Contractor under this Contract, the Contractor must enter into a separate agreement with the relevant Authority on terms no less favourable than the terms of this Contract, having regard to any necessary changes required to reflect:

the particulars of the relevant goods, services or other activities that the Contractor will provide to the relevant Authority; and

that the relevant goods, services or other activities are to be supplied by the Contractor to the relevant Authority.

[bookmark: _Toc466365651][bookmark: _Ref460329114][bookmark: _Ref460329159]- Key Details

		

		Clause 1 Definitions and interpretation



		

		Contract Price

(Clause 1.1)

		[insert lump sum amount]

[OR]

[Calculated in accordance with Schedule 4, up to a maximum amount of  [insert] ]



		

		Milestones and Milestone Dates

(Clause 1.1)

				Milestone

		Milestone Date



		[insert]

		[insert]



		[insert]

		[insert]









		

		Site

(Clause 1.1)

		[insert description of any location or land to be made available by Sydney Trains for the purposes of the Trial, or insert "Not applicable"]



		

		Trial Period

(Clause 1.1)

		[insert Trial Period eg 3 months from the Commencement Date]



		

		Clause 3- Trial of Product



		

		Relevant clauses of the New Contract

(Clause 3.2(c)(iv))

		Where the New Contract is a Goods and/or Services Contract, the relevant clauses are:

· Clause 5 (Risks and insurance);

· Clauses 6.7 - 6.11 (Intellectual Property Rights);

· Clauses 12.5(c) (title to Goods); and

· Clause 17 (Limitation of liability).

Where the New Contract is a Project Contract, the relevant clauses are:

· Clause 5 (Risks and insurance);

· Clauses 6.6 - 6.10 (Intellectual Property Rights);

· Clause 12.15 (Title); and

· Clause 17 (Limitation of liability).



		

		Clause 11 - Payment



		

		Times for invoices

(Clause 11.1(a)(ii))

		[If the Contractor may only claim payment at the end of the Trial Period, insert "Not applicable", otherwise insert times for the submission of invoices (eg "on the [X] day of each month" or "following completion of [insert Milestone]")]



		

		Clause 17 - Insurance



		

		Insurance policies required to be effected by the Contractor:
(Clause 17.1(a))

		Public Liability Insurance 

Policy of public liability insurance in the joint names of the Contractor, the Principal and RailCorp covering:

(a) the respective rights and interests and liabilities to third parties of the Principal, the Contractor, and all subcontractors from time to time; and

(b) the parties' respective liability to each other for loss or damage to property (including the Principal's property) and the death of or injury to any person (other than liability which the law requires to be covered under a workers compensation insurance policy),

arising out of, or in any way in connection with, the Contractor's Activities.

Amount of Cover: either:

a) $20 million; or

b) if the Contractor's Activities involve work in a non-live rail corridor - $50 million; or 

c) if the Contractor's Activities involve work in a live rail corridor - $250 million, 

in respect of any one occurrence.

Minimum deductible: $[insert]


Product Liability Insurance

A policy of product liability insurance in the joint names of the Contractor, the Principal and RailCorp covering:

(a) the respective rights and interests and liabilities to third parties of the Principal, the Contractor and all subcontractors from time to time; and

(b) the parties' respective liability to each other for loss or damage to property and the death of or injury to any person (other than liability which the law requires to be covered under a workers compensation insurance policy),

arising out of, or in any way in connection with, the Product.

Amount of Cover: $20 million. in respect of any one occurrence. 

Minimum deductible: $[insert]



Workers Compensation Insurance

A policy of insurance to insure against liability for death of or injury to employees, including liability by statute and at common law.

Amount of Cover: The maximum amount required by law

Minimum deductible: Not applicable



Motor Vehicle Insurance

A policy of insurance covering vehicle third party bodily injury and property damage in respect of all vehicles to be used by the Contractor (whether owned, rented or leased) in connection with the Contractor's Activities.

Amount of Cover: Combined limit of not less than $20 million

Minimum deductible: $[insert]



Professional Indemnity Insurance

A policy of insurance to cover claims for breach of professional duty (whether owed in contract or otherwise) by the Contractor or its subcontractors in carrying out the Contractor's Activities.

Amount of Cover: $[insert]	

(If no amount is specified, not required)

Minimum deductible: $[insert] 



		

		Clause 18 - Limitation of Liability



		

		Limitation of liability (Contractor):
(Clause 18(a)(ii))

		An amount equal to: 

a) the Contract Price; plus

b) any other amounts paid or payable by the Principal to the Contractor under or in connection with this Contract. 





		

		Limitation of liability (Principal):
(Clause 18(g))

		An amount equal to: 

a) the Contract Price; plus

b) any other amounts paid or payable by the Principal to the Contractor under or in connection with this Contract. 









[bookmark: _Toc466365652]- Performance Criteria

[insert performance criteria that will be used to assess the Product]



[bookmark: _Ref460329108][bookmark: _Ref460329121][bookmark: _Ref460329175][bookmark: _Toc466365653]- Statement of Work

[insert Statement of Work. This should include a description of: 

what the Contractor is required to do;

the deliverables the Contractor is required to produce;

any Milestones;

the tests (if any) that the Contractor must carry out;

any restrictions on accessing the site (eg times for access);

anything that the Principal will provide for the purposes of the Trial]





[bookmark: _Ref460329183][bookmark: _Ref460405374][bookmark: _Ref460405908][bookmark: _Toc466365654]- Schedule of Rates

[insert Schedule of Rates, or delete the text below and mark this schedule "Not used" if not applicable]



Notes: 

1.	Unless otherwise specified the above amounts and rates are inclusive of all disbursements and expenses, including any other costs necessary to carry out the Contractor's Activities.

2.	The above prices, rates, fees and amounts:

(a)	are exclusive of GST;

(b)	are not subject to adjustment for rise and falls.




[bookmark: _Ref460406949][bookmark: _Toc466365655]- Form of New Contract

[attach either: 

· Goods and/or Services Contract (where the New Contract is likely to be for simple supply of Goods with associated Services (eg installation); or 

· Project Contract (where the New Contract is likely be more complex, and may require a bespoke arrangement).]




Signed as an agreement



		Signed for and on behalf of Sydney Trains ABN 38 284 779 682 by its authorised delegate in the presence of:

		

		

		



		

		

		

		



		Signature of witness

		

		

		Signature of authorised delegate



		

		

		

		



		Full name of witness

		

		

		Full name of authorised delegate



		





		

		

		



		









		

		

		Date



		Executed by [Insert name of Contractor] ABN [insert] in accordance with section 127 of the Corporations Act 2001 (Cth):

		

		

		



		

		

		

		



		Signature of director

		

		

		Signature of company secretary/director



		

		

		

		



		Full name of director

		

		

		Full name of company secretary/director



		





		

		

		



		

		

		

		Date
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STANDARD FORM OF AGREEMENT - Agreement Details  
  

Prequalification Scheme: Rolling Stock Engineering and Specialist 
Services. 

  

Guide Note:  

Where the Service Provider is a company, the full legal entity name of the company should be used.    

Where the Service Provider is an unincorporated partnership, the partnership name can be used.  The 
Rules of Court in each Australian jurisdiction now state that a partnership can be sued in the firm’s name.    

A business (trading) name is not a legal entity and must not, by itself, be used as the name for the Service 
Provider.    

The name(s) of the owner(s) of the business name should be inserted as follows:  
 “[insert name of first owner] of [insert address of first owner], [insert name of second owner] of [insert 
address of second owner] and [insert name of third owner] and [insert address of third owner] trading under 
the business name “[insert business name]”  

Where the Service Provider is a ‘consortium’ of legal entities, the names of each separate legal entity 

should be used.  Parties to the engagement may sign the Agreement Details at the base of this document.  

  
  

Principal  
{insert department /agency/business enterprise (if business enterprise is 
not a legal entity)} acting for and on behalf of the Crown in right of the 
State of New South Wales] or [{insert name of statutory authority, 
statutory corporation or business enterprise (if business enterprise is a 
separate legal entity)}] of [insert address] ABN [             ]       

Service 
Provider    insert name of Service Provider   [ of [insert address] ABN [ ]  

  

 Clause 1 Definitions and interpretation 

1.  Contract - Other documents 
forming part of the Contract 
(Clause 1.1) 

[List any other Contract documents] 

(If nothing is specified, nil) 

2.  Contract Price: (Clause 1.1) [Insert lump sum if applicable or insert 'Calculated in accordance 
with Schedule 2] 

(Where the Contract Price is not a lump sum, the Contract 
Price is calculated in accordance with Schedule 2) 

3.  Contractor's 
Representative: 
(Clause 1.1) 

Name: [insert] 

Address: [insert] 

Fax: [insert] 

Email: [insert] 



4.  Date for Delivery: 
(Clause 1.1) 

Where there are no Separable Portions, for the Goods is: [insert] 

 

Where there are Separable Portions, for each Separable 
Portion is: 

Separable Portion   Date for Delivery 

[insert]    [insert] 

[insert]    [insert] 

…………………………………………… 

5.  Defects Liability Period: 
(Clause 1.1  ) 

[insert] 

 

(12 months unless otherwise stated). 

6.  Principal's Representative: 
(Clause 1.1) 

Name: [insert] 

Address: [insert] 

Fax: [insert] 

Email: [insert] 

7.  Separable Portions: 
(Clause 1.1) 

[Describe each Separable Portion of the Goods and/or the Services] 

(Where a Standing Offer Deed exists, as per the Purchase Order) 

8.  Standing Offer Deed:  
(Clause 1.1) 

[Insert reference to standing offer deed if applicable, or insert 'Not 
Applicable'.] 

9.  Term of Services 
(Clause 1.1) 

[Insert term of Contract in relation to Services - for how long or until 
when the Services must be carried out. eg. 12 months from Date of 
Acceptance. Specify when the Term of Services starts and ends.] 

(Only applicable if Services are being provided) 

(Where a Standing Offer Deed exists, as per the Purchase Order) 

 Clause 2- Parties' obligations 

10.  Extension of Term of 
Services: 
(Clause 2.3) 

[insert] 

(If no period is specified, 12 months) 

11.  Escalation of rates for 
extension: 
(Clause 2.3(b)) 

[insert]% 

(If nothing is specified, 0%)  

 

12.  Frequency of KPI 
reporting and times at 
which Principal and 
Contractor to meet: 
(Clause 2.4) 

[Insert how frequently in months/days the Contractor must 
produce a KPI Performance Report] 
 
[Insert how frequently in months/days the Principal and the 
Contractor must meet to review the Contractor's performance] 

(If nothing is specified, the Contractor must provide a KPI 
Performance Report at the end of each month and the Principal and 
the Contractor will meet every 3 months, unless otherwise agreed in 
writing by the Principal.)   



 Clause 4 - Security 

13.  Security to be provided by 
the Contractor: 
(Clause 4.1) 

Applies: [yes / no] 

[Select yes if the Contractor is required to provide security] 

(Where a Standing Offer Deed exists, as per the Purchase Order) 

14.  Is a parent company 
guarantee required?: 
(Clause 4.6) 

[Yes/No] 

If Yes, the parent company guarantee is to be provided by: [Insert 
details] 

 Clause 5 - Risks and insurance 

15.  Insurance policies 
required to be effected by 
the Principal: 

(Clause 5.4) 

[insert] 

 

(None, unless otherwise stated) 

16.  Insurance policies 
required to be effected by 
the Contractor: 
(Clause 5.5(a) or 5.2) 

Goods Insurance 

In respect of the property insurance, the amount of cover is the 
replacement value of the Goods.  

In respect of the marine transit insurance, the amount of cover 
is 110% of the replacement value of the Goods.  

 

Public Liability Insurance 

Amount of Cover is either: 

a) $20 million; or 

b) if the Contractor's Activities involve work in a non-live 
rail corridor - $50 million; or  

c) if the Contractor's Activities involve work in a live rail 
corridor - $250 million,  

in respect of any one occurrence. 

Minimum deductible: $[insert] 

 

Product Liability Insurance 

Amount of Cover: $20 million in respect of any one occurrence.  

Minimum deductible: $[insert]  

 

Workers Compensation Insurance 

Amount of Cover: The maximum amount required by Law 

Minimum deductible: Not applicable 

 

Motor Vehicle Insurance 



Amount of Cover: Combined limit of not less than $20 million 

Professional Indemnity Insurance 

Amount of Cover: $[insert] 

(If no amount is specified, not required) 

Minimum deductible: $[insert]  

 Clause 8 - Manufacture and production 

17.  Existing Approvals and 
other Approvals which the 
Principal is to obtain: 
(Clause 8.3(c)) 

Environment Protection Licence 

[Insert any other Approvals that will be obtained by the Principal e.g. 
a planning approval] 

18.  Pre-Approved 
Subcontractors 
(Clause 8.5(b)) 

Subcontractor Part of the Contractor's Activities 

[insert] [insert] 

[insert] [insert] 

  
 

19.  ASA Authorisation 
(Clause 8.11) 

Do the Contractor's Activities include the Asset Lifecycle of a NSW 
Rail Asset? [Yes / No] 

[The Contractor is the AEO and the Contractor's ASA Authorisation 
applies OR The Principal is the AEO and the Principal's ASA 
Authorisation applies] 

20.  Accredited person 
(Clause 8.13)) 

[Insert who holds the rail safety accreditation relevant to the 
Contractor's Activities e.g. the Principal or the Contractor] 

 Clause 10 - Time  

21.  Cap on delay costs 
(Clause 10.11) 

$[insert] per day 
 
[insert] % of the Contract Price in the aggregate 
 
(If no amount is specified, 10% of the Contract Price in the 
aggregate)  

 Clause 13 - Delivery and Acceptance 

22.  Liquidated damages 
payable by Contractor for 
delay in achieving 
Acceptance after the Date 
for Delivery: 
(Clause 13.11) 

Where there are no Separable Portions, for the Goods is: 

$[insert] per day 

Where there are Separable Portions, for each Separable Portion is: 

Separable Portion  Liquidated damages 

[insert]   $[insert] per day 

[insert]   $[insert] per day 

…………………………………………………………... 

23.  Cap on liquidated 
damages: 
(Clause 13.13) 

10% of the Contract Price  

 Clause 17 - Limitation of liability 



24.  Limitation of liability 
(Contractor): 
(Clause 17(a)(ii)  

An amount equal to:  

a) the Contract Price as adjusted from time to time, including on 
account of any Variations; plus 

b) any other amounts paid or payable by the Principal to the 
Contractor under or in connection with the Contract, including 
any delay costs under clause 10.11 and any suspension 
costs under clause 10.12. 

25.  Limitation of liability 
(Principal): 
(Clause 17(g)  

An amount equal to : 

a) the Contract Price as adjusted from time to time, including on 
account of any Variations; plus 

b) any other amounts paid or payable by the Principal to the 
Contractor under or in connection with the Contract, including 
any delay costs under clause 10.11and any suspension 
costs under clause 10.12) 

  



Agreement Details Acceptance:  
 

  
Organisation Name (Principal):  
  
  

 

  
Contact Name:  
  
  

  
Date:  

  
Phone:  
  

  
Signature:  

  
Email:  
  
  
Organisation Name (Service Provider):  
  
  

 

  
Contact Name:  
  
  

  
Date:  

  
Phone:  
  

  
Signature:  

  
Email:  
  

  
  
  

  



SERVICE PROVIDERS PROPOSAL 
  

DATED:  
  
Attach a copy of the Service Provider's Proposal as Annexure "A"  

  
  
  
  
  
  
  
  
  
    
  

  



SCHEDULE 1 - Application Form  
  

All applications must be submitted online via the “Service Provider Application Form” link on the 
NSW Procurement website at:  

https://www.procurepoint.nsw.gov.au/ 
  
A summary of the Application Form can be viewed via the above link and applications can be 
submitted by clicking “Start Application”.  

  
Applications submitted by email will not be accepted.   

  
Enquiries should be directed to NSWBuy@finance.nsw.gov.au  

     

https://www.procurepoint.nsw.gov.au/


SCHEDULE 2 - Performance Report Template  
  

Prequalified Service Provider Performance Report  
 

  
PREQUALIFICATION SCHEME: ROLLING STOCK ENGINEERING AND SPECIALIST 
SERVICES  
  
Under the Scheme Conditions, all engaging agencies are required to submit a Service Provider 
Performance Report for each engagement where:  

  
 the total value of the relevant engagement is more than $250,000 (including GST); or  

 the performance of, and the services provided by, the Service Provider are considered by the 
agency to be unsatisfactory. 

  
The reports are due at the completion date of the engagement or whenever a critical aspect of 
performance is unsatisfactory. For further guidance on the requirement, agencies can refer to 
the Guidelines for Agencies.   

  
 

PROJECT DETAILS  
 

Service Provider’s 
Organisation Name:  

   

Service Provider’s Contact 
Person:  

  Phone:    

RFT No.:     

Engagement / Project No.:     

Engagement / Project Name:     

Engagement Description:     

Date Engagement 
Commenced:  

   

Date Engagement  Completed:     

Total Fee for this engagement 
(including GST):  

$         

  
  
  
  
  
  
  

  

  



  
ASSESSMENT  

 
  
As the client who paid for this service, how well did the 
SERVICE PROVIDER meet your expectations?  
  
  

 

 

 
 

 
 

1. Time Management       
e.g. meeting milestones, resourcing, planning, reporting              

2. Management & suitability of personnel  
e.g. skills, experience, sufficient number, appropriate 
seniority used  

            

3. Standard of Service       
e.g. meeting brief, budget, value for money, no rework, 
supervision, no over servicing or under servicing  

            

4. Quality Outcomes  
e.g. accuracy, usability and effectiveness of results              

5. Cost actual cost did not exceed cost estimate 
without prior agreement  

            

6. Communications  
appropriate level of reporting              

7. Information Technology  
IT used where appropriate to increase efficiency and 
reduce costs  

            

8. Cooperative Relationships  
e.g. Cooperative approach, commitment, resolving 
issues  

            

9. Recommendation for Future Work  
Would you recommend the Service Provider for similar 
type of work?  

Yes     No     

  
Additional Comments on the Service Provider’s performance  

  

< comments may be extended on next page >  
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